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must be accompanied by a written ex-
planation stating the reasons for the
late request and the reasons for expe-
dited processing.

(f) Failure to cooperate in good faith
to enable the General Counsel to make
an informed decision may serve as the
basis for a determination not to com-
ply with a request.

(g) Notification to the General Coun-
sel:

(1) Employees shall immediately
refer all inquiries and demands made
on the Commission to the General
Counsel.

(2) An employee who receives a sub-
poena shall immediately forward the
subpoena to the General Counsel. The
General Counsel will determine the
manner in which to respond to the sub-
poena.

§9409.6 Service of subpoenas or re-
quests.

Subpoenas or requests for official
records or information or testimony
must be served on the General Counsel,
U.S. Election Assistance Commission,
1225 New York Avenue, NW., Suite 1100,
Washington, DC 20005.

§9409.7 Factors to be considered by
the General Counsel.

The General Counsel, in his or her
sole discretion, may grant an employee
permission to testify on matters relat-
ing to official information, or produce
official records and information, in re-
sponse to a demand or request. Among
the relevant factors that the General
Counsel may consider in making this
decision are whether:

(a) The purposes of this part are met;

(b) Allowing such testimony or pro-
duction of records would be necessary
to prevent a miscarriage of justice;

(c) The Commission has an interest
in the decision that may be rendered in
the legal proceeding;

(d) Allowing such testimony or pro-
duction of records would assist or
hinder the Commission in performing
its statutory duties or use Commission
resources where responding to the de-
mand or request will interfere with the
ability of Commission employees to do
their work;

(e) Allowing such testimony or pro-
duction of records would be in the best
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interest of the Commission or the
United States;

(f) The records or testimony can be
obtained from other sources;

(g) The demand or request is unduly
burdensome or otherwise inappropriate
under the applicable rules of discovery
or the rules of procedure governing the
case or matter in which the demand or
request arose;

(h) Disclosure would violate a stat-
ute, Executive order or regulation;

(i) Disclosure would reveal confiden-
tial, sensitive, or privileged informa-
tion, trade secrets or similar, confiden-
tial commercial or financial informa-
tion, otherwise protected information,
or information which would otherwise
be inappropriate for release;

(j) Disclosure would impede or inter-
fere with an ongoing law enforcement
investigation or proceedings, or com-
promise constitutional rights;

(k) Disclosure would result in the
Commission appearing to favor one
litigant over another;

(1) Disclosure relates to documents
that were produced by another agency;

(m) A substantial Government inter-
est is implicated;

(n) The demand or request is within
the authority of the party making it;
and

(0) The demand or request is suffi-
ciently specific to be answered.

§9409.8 Processing demands or re-
quests.

(a) After service of a demand or re-
quest to testify, the General Counsel
will review the demand or request and,
in accordance with the provisions of
this part, determine whether, or under
what conditions, to authorize the em-
ployee to testify on matters relating to
official information and/or produce of-
ficial records and information.

(b) The Commission will process re-
quests in the order in which they are
received. Absent exigent or unusual
circumstances, the Commission will re-
spond within 45 days from the date a
request is received. The time for re-
sponse will depend upon the scope of
the request.

(c) The General Counsel may grant a
waiver of any procedure described by
this part where a waiver is considered
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